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DI STRI CT OF MAI NE

NORTHLAND | NSURANCE COWMPANI ES,
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V.
COCONUT | SLAND CORPORATI ON, Gvil No. 96-261-P-C
d/ b/ a BERNARD HOUSE, NEIL L.
WEI NSTEI N, AND PATRI Cl A
COSTCS,

Def endant s

GENE CARTER, District Judge
MEMORANDUM OF DECI SI ON AND ORDER

In this declaratory judgnent action, Plaintiff Northland
| nsurance Conpanies ("Northland"), seeks construction of a
commerci al insurance policy issued to Defendants Neil L.
Wi nstein and Coconut |sland Corporation d/b/a Bernard House in
| i ght of allegations raised by Defendant Patricia Costos in a
tort action brought by her in this Court. Before the Court now
are cross-nmotions for summary judgnment (Docket Nos. 18 and 20).

. FACTS

The summary judgnent record reveals the foll ow ng undi sputed
facts. Northland provided Coconut Island Corp. with conmmerci al
liability insurance coverage from Decenber 7, 1992, through
Decenber 7, 1993. As of July 29, 1993, the policy was anmended to
i nclude Neal L. Weinstein as a named insured. See Endorsement to

| nsurance Policy. M. Winstein, at all pertinent tines, was the



president and sol e sharehol der of Coconut Island. Defendants M.
Wei nstein and Coconut |sland owned and operated the Bernard
House, renting roons to the public.

In her |awsuit against M. Winstein and Coconut |sland, M.
Costos all eges that on or about August 14, 1993, while she was
lawfully on the prem ses as a guest at the Bernard House, one
Char |l es Bonney, an enpl oyee of Coconut I|Island and the nmanager of
Bernard House, w thout her consent, entered her roomwth a
master key and sexually assaulted her, resulting in injuries.
Plaintiff's Second Arended Conplaint 1 9. In Counts | and Il of
her Conpl aint, Ms. Costos alleges that Defendants Coconut |sland
and M. Weinstein were negligent in failing to nmaintain adequate
security on the premses and in hiring and supervising M.
Bonney. Counts Ill and IV of her Conplaint allege that
Def endants Coconut |sland and M. Winstein are vicariously
| iable for assault and battery and the intentional infliction of
enotional distress commtted by M. Bonney.

Def endants Coconut |sland and M. Weinstein have demanded
that Plaintiff Northland appear, defend, and indemify themin
the Costos lawsuit. In response to its insureds' demand,
Nort hl and has provi ded a defense under a reservation of rights,
pendi ng determ nati on of the coverage issues presented by the
I nstant action.

[1. DI SCUSSI ON

Summary judgnment has a special niche in civil litigation

Its "role is to pierce the boilerplate of the pleadings and assay
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the parties' proof in order to determ ne whether trial is

actually required.” Wnne v. Tufts Univ. Sch. of Med., 976 F. 2d

791, 794 (1st Gr. 1992), cert. denied, 113 S. C. 1845 (1993).

Summary judgnent is appropriate in the absence of a genuine issue
of material fact and when the noving party is entitled to
judgnent as a matter of law. Fed. R Cv. P. 56(c). An issue is
genui ne for these purposes if "the evidence is such that a
reasonabl e jury could return a verdict for the nonnoving party."”

Anderson v. Liberty Lobby, Inc., 477 U S 242, 248 (1986). A

material fact is one that has "the potential to affect the

outconme of the suit under applicable aw." Nerei da-Gonzalez v.

Ti rado- Del gado, 990 F.2d 701, 703 (1st Cr. 1993). The Court

views the record in the light nost favorable to the nonnoving

party. See MCarthy v. Northwest Airlines, Inc., 56 F.3d 313,

315 (1st Cir. 1995).

Generally, liability insurance entitles an insured to
protection fromthe costs of defending any lawsuit that could
fall within coverage offered by the policy, and protection from
being required to pay the damages for any acts that fall within
the terns of the policy. It is well-settled under Mine |aw that
an i nsurance conpany's duty to defend an action against its
insured is determ ned solely by conparing the allegations which
have been asserted in the conplaint and associ ated pl eadi ngs
against the insured with the specific |anguage of the insurance

policy at issue. See e.d., Miine Bonding & Casualty Co. v.

Dougl as Dynam cs Inc., 594 A 2d 1079, 1080 (Me. 1991).
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In this action based upon diversity jurisdiction, the Court

applies Maine law. See State Farm Mut. Auto. Ins. Co. v. Lucca,

838 F. Supp 670, 671 (D. Me. 1993). Count Ill of the underlying
tort action alleges injury resulting fromthe sexual assault.

The liability insurance policy at issue provides, inter alia,

coverage for "bodily injury . . . caused by an occurrence.”
Policy at 1(1)(b). Bodily injury is defined as "bodily injury,
si ckness or di sease sustained by a person, including death
resulting fromany of these at any tine." Policy at V(3). The
bodily injuries that result froma sexual assault would cone
within the policy's liability coverage except that the policy
al so provides an exclusion for "bodily injury” that arises "out
of an assault and battery, or out of any act or om ssion in
connection with the prevention or suppression of an assault and
battery." Policy at I(A)(a)(1l) and (2)(anended). Watever
bodily injuries Ms. Costos sustained as a result of the attack
and sexual assault are not covered under the Northland insurance
policy because of the stated exclusion for "assault and battery.”
Al'l other clainms in the Costos Conplaint, are for what the
I nsurance policy defines as personal injuries. "Personal injury"”
Is defined as an "injury, other than "bodily injury,' arising out
of . . . wongful entry into, or invasion of the right of private
occupancy of[,] a room dwelling or prem ses that a person
occupi es by or on behalf of its owner, landlord or |essor."
Policy at V(10)(c). Because all of the remaining clains in the

Cost os Conpl aint -- negligence (Count 1), negligent hiring and
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supervision (Count I11), and intentional infliction of enptiona
distress (Count 1V) -- are for sone type of "personal injury," as
that termis defined by the applicable policy | anguage, the
policy affords no coverage of Ms. Costos's clains. The record
clearly reflects that although nmentioned throughout the policy,
coverage for this type of "personal injury" was not requested,
nor was a premium paid for such coverage, by the insured. See
Policy Comrercial General Liability, Coverage Part Decl arations,
Limts of Insurance, a copy of which is attached hereto as
appendi x A.  Accordingly, the Court finds that Northland has no
duty under the policy to defend Coconut Island Corporation or M.

Weinstein in the awsuit brought by Costos. !

There being no duty
to defend, the Court al so concludes that there can be no duty on
the part of Northland to i ndemmify Coconut Island or Weinstein

for any liability that may be incurred as a result of the Costos

| awsuit. See Northern Sec. Ins. Co. v. Dolley, 669 A 2d 1320,

1322 (Me. 1996) ("duty to indemify is nerely a subset of |arger
sphere of actions for which there is a duty to defend"); State

Mut. Ins. Co. v. Bragg, 589 A 2d 35, 36 (Me. 1991)("the duty to

defend is broader than the duty to indemify"); Anerican

Poli cyholders' Ins. Co. v. Cunberland Cold Storage Co., 373 A . 2d

247, 250 (Me. 1977)("Courts have frequently observed that the

duty to defend is broader than the duty to pay or

The resolution of the issues under the "bodily injury" and
"personal injury" provisions of the policy make it unnecessary
for the Court to reach Northland' s alternative argunent regarding
whet her tinely notice of a claimwas given under the policy.
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i ndemmi fy."(citing cases)).?

Accordingly, it is hereby ORDERED that Plaintiff Northland
| nsurance Conpani es' Mtion for Summary Judgnent be, and it is
hereby, GRANTED. It is further ORDERED that Defendants Coconut
Island Corp. and Neil L. Weinstein's Mtion for Summary Judgnent
be, and it is hereby, DEN ED.

GENE CARTER
District Judge

For the Court
By:

Dated at Portl and, Miine this 10th day of April, 1997.

’Ms. Costos has filed witten nmenoranda stating that "any
ruling on the coverage issue is premature as to her." Gting the
"reach and apply" statute, 24-A MR S. A 8 2904, Defendant Costos
notes that her ability to proceed against Northland is predicated
sol el y upon her obtaining a judgnment against the insureds.

Def endant Costos al so acknow edges that this Court nay determ ne
in this declaratory judgnent action the rights and liabilities of
the insurer and its insureds. However, Defendant Costos argues
that the Court cannot bind her to an interpretation of the

I nsurance policy.

Ms. Costos was nanmed as a defendant in this declaratory
j udgnent action under 14 MR S. A 8 5963, which requires that
"all persons shall be nade parties who have or claimany interest
whi ch woul d be affected by the declaration.” She has had every
opportunity to be heard on the insurance coverage issue and has
chosen not to raise any substantive objections to Plaintiff's
Motion for Sunmary Judgnent.



